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LICENSES. IN REAL PROPERTY LAW 

"Chameleon-hued" was the expression once applied by Hohfeld to 
the term "license" in a passage where he added that it was "a word of 
convenient and seductive obscurity; and the task of dealing at all ade- 
quately with the intricate and confused subject would, in and of itself, 
require a long article." * The subject is indeed intricate and confused ; 
and yet it is one which particularly appealed to his keenly analytical 
mind and which, as his various fleeting references show, was peculiarly 
susceptible of instructive treatment under his methods of rigid analysis. 
Since he never found occasion to deal with it "in and of itself," this 
article has been prepared as an attempt to bring some order out of the 
confusion of the cases through the application of his principles of ju- 
dicial reasoning. 

The chief controversy has been over the revocability of licenses. 
One thinks of license in its primary sense as an expression of consent, 
a grant of leave ; and as the licensor may, factually if not legally, change 
his mind, take back his leave or revoke his permission, it seems quite 
natural to say, as courts have tended to do, that there can be no such 
thing as an irrevocable license. Causes arise, however, in which the 
application of the rule would violate principles of the plainest justice, 
and the rule is then honored by its breach, not its observance. Often 
the battle seems one of words only. Of course one may take back his 
permission in the sense that he can state that he no longer yields it. The 
legal result of his act is, however, another question. Here courts tend 
inveterately to confuse acts and the legal relations which result therefrom 
and the battle begun over words terminates in a result shaped by those 
words. 

This situation is well illustrated by two important English cases. 
In the leading case of Wood v. Leadbitter, 2 decided in 1845 in the Court 
of Exchequer, it appeared that the plaintiff in an action of assault and 
battery had purchased a ticket to the DonCaster races, that after being 
admitted to them he was ordered by Lord Eglintoun, the steward of 
the races, apparently without justification, to depart, and that when he 
declined to go, the defendant, servant to Lord Eglintoun, put him out, 
using "no unnecessary violence." It was held that he could not recover, 
since he had at most only a license which was always revocable and which 
had here been revoked prior to the defendant's act. But in 1914 the 
Court of Appeal, with only a half-hearted attempt to distinguish the 

1 Hohfeld, Faulty Analysis in Basement and License Cases (1917) 27 Yale 
Law Journ. 66, 92. See also his Some Fundamental Legal Conceptions as Applied 
in Judicial Reasoning (1913) 23 Yale Law Journ. 16, 44. 

* 13 M. & W. 838. 
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earlier case, held in Hurst v. Picture Theatres, Limited 3 that the plain- 
tiff in a similar action was entitled to recover where he was ejected, 
again with "no unnecessary violence," from a motion picture theatre. 
He had purchased a sixpenny seat. The court refused to disturb a 
verdict in his favor for one hundred and fifty pounds. In practical 
result both decisions may be open to question, but at least in the later 
case we may place the blame for the liberality of damages awarded on 
the jury and need not attribute it to an undesirable rule of law. 

In view of the analysis made by the courts of the various situations 
of fact, the cases seem to fall somewhat naturally into the following 
divisions : 

(1) "mere" license; 

(2) license to extinguish an easement; 

(3) license "coupled with an interest" or "with a grant"; 

(4) license with a contract against revocation; 

(5) license "acted upon," sometimes called an "executed license," 
i. e., where there have been expenditures by the licensee in reliance on 
the license. 

Before proceeding, however, to a more detailed classification and 
discussion of the cases, it seems desirable, in view of the peculiar diffi- 
culty here involved of distinguishing between the physical operative facts 
and the resulting legal relations, first to decide whether by the term 
license we mean to refer to such facts or rather to refer to the resulting 
legal interest. 

License as Operative Fact or Legal Relation 

The word license comes from the Latin noun licentia — freedom, 
liberty — which in turn comes from the present participle of the imper- 
sonal passive verb, licet, licere — it is permitted or allowed. 4 In the 
Century Dictionary it is defined as "authority or liberty to do or forbear 
some act ; . . . a grant of authorization ; a permit." "Leave," "liberty" 
and "permission" are synonyms. 5 The term is obviously not one of 
legal science in origin at least. It refers to a physical fact, an expression 
of consent by the licensor, which creates a legal privilege in the licensee. 
It thus applies to the act of the licensor, not to the legal interest created 
by his act. 

Following this definition many cases define the term as referring 
to the fact of permission given. 6 A discriminating statement of this view 

3 [1915] 1 K. B. 1, per Buckley and Kennedy, L. Js., Phillimore, L. J., dis- 
senting; s. c. below (1913) 30 T. L. R. 98. 

4 Century Dictionary ; Harper's Latin Dictionary. Cf. a'so liceo, licere, to 
permit, and linquo, linquere, to leave. In England the spelling licence is more 
frequent. 

"Webster's Dictionary; Century Dictionary. 

"Shipley v. Fink (1905) 102 Md. 219, 226, 62 Atl. 360; Cook v. Stearns (1814) 
11 Mass. 533, 538; Snyder v. East Bay Lumber Co. (1903) 135 Mich. 31, 33, 
97 N. W. 49. See Words & Phrases (1st and 2d series) sub. tit. License. 
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is found in Clifford v. O'Neill : 7 

"A license is merely a permission to do an act, which without such 
permission would amount to a trespass." 

This seems in general the meaning intended by Chief Justice Vaugh- 
an in his oft-quoted statement in Thomas v. Sorrell : 8 

"A dispensation or licence properly passeth no interest, nor alters 
or transfers property in any thing, but only makes an action lawful, 
which without it had been unlawful. As a licence to go beyond the seas, 
to hunt in a mans park, to come into his house, are only actions, which 
without licence, had been unlawful." 9 

On the other hand the term is now often used as denoting the legal, — 
that is, mental — concept, which is conceived and acted upon by the courts 
as resulting from the facts constituting the grant of permission. In 
many cases therefore license is denned as a legal privilege. 10 So in the 
law encyclopedias and digests it is now customary to use the term as 
having a well recognized legal standing just as have the terms "ease- 
ment" and "contract." Professor Gray n was but following current 
usage when he assembled cases on this subject to an equality with "Ease- 
ments" and "Covenants." 12 

Perhaps as authoritative a statement of this usage as any is that 
of Mr. Justice Lurton in City of Owensboro v. Cumberland Telephone 
Co.™: 

"A license has been generally defined as a mere personal privilege 
to do acts upon the land of the licensor of a temporary character, and 
revocable at the will of the latter unless according to some authorities, 
in the meantime expenditures contemplated by the licensor when the 
license was given, have been made. . . . That the grant in the present 

' (1896) 12 App. Div. 17, 20, 42 N. Y. Supp. 607, 609, speaking also of the 
"privilege conferred." 

8 (1673) Vaughan 330, 351. The case itself actually dealt with another kind 
of interest, namely, a dispensation or patent from the King against the operation 
of a statute providing a penalty for selling liquor without license. The case was 
bitterly contested from 1667 to 1673 and the court was ultimately divided as to 
the validity of the dispensation and as to whether it was revoked by the death 
of the King. See 1 Lev. 217; 2 Keb. 245, 280, 322, 372, 416, 790; 3 Keb. 76, 119, 
143, 155, 184, 223, 233, 264. 

6 In a succeeding paragraph Vaughan speaks of a license to hunt in one's 
park and carry away the deer killed, and to cut one's tree and carry it away, as 
licenses as to the hunting and cutting, but grants as to the carrying away of the 
deer or tree; and again he speaks of licenses to eat meat or fire my wood as 
licenses as to the actions of eating and warming, but as my property in the 
meat and wood are destroyed, so in effect a license "may destroy and alter 
property." 

W "A personal, revocable and unassignable privilege." 17 R. C. L. 564; Rodefer 
v. Pitt'sburg etc. Ry. (1905) 72 Ohio St. 272, 281, 74 N. E. 183; (1892) Greenwood, 
etc. Ry. v. New York, etc. Ry. (1892) 134 N. Y. 435, 440, 31 N. E. 874; City of 
Berwyn v. Berglund (1912) 255 111. 498, 500, 99 N. E. 705; Davidson v. Dingeldine 
(1920) 295 111. 367, 374, 129 N. E. 79; Gravelly Ford Co. v. Pope-Talbot Co. 
(1918) 36 Cal. App. 717, 737, 178 Pac. 155. See Words & Phrases, loc. cit. 

11 2 Gray, Cases on Property (2d ed. 1905) 282. 

13 Cf. Warren, Cases on Property (1915) 788; Bigelow, Cases on Rights in 
Land (1919) 303. 

18 (1913) 230 U. S. 58, 64, 33 Sup. Ct. 988, 990. 
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case was not a mere license is evident from the fact that it was upon 
its face neither personal, nor for a temporary purpose." 

As to this it should be noted that while the learned Justice's general 
idea, that he is defining a legal interest, is clear, one cannot always tell 
just when he refers to the legal relation and when to the facts operating 
to create the relation. It is probable that both of the ideas were present 
in his mind. This is true in general of the cases defining license as a 
legal privilege, and the resulting shifts and confusion of meaning are 
difficult to follow. 14 

It may be asked why, since there is authority for using the term 
as meaning both the operative fact and the resulting legal relation, need 
we discriminate between them? The answer is that when failing to 
make the discrimination we quite naturally consider an ordinary char- 
acteristic of such operative facts to be also a necessary characteristic of 
the resulting legal relation. Thus Baron Alderson, in Wood v. Lead- 
bitter, 15 quoted Vaughan's statement (given above) and then said that 
therefrom "it appears that a licence is in its nature revocable." But 
why? Why should the law hold that whenever one has created a privi- 
lege he can destroy it? The difficulty seems to come because in ordinary 
parlance one can take back the permission he has granted in the sense 
that he can demonstrate his unwillingness longer to grant it. This per- 
mission is a license. Hence the courts, seeing that the licensor is actually 
no longer willing to give the permission, that the operative facts can 
change and have changed, conclude that a "license" is always revocable 
in law. The fact that the latter is a non sequitur is concealed by the 
shift in meaning from license as an operative fact to license as a legal 
relation. 

The continued insistence of the courts upon revocability as a nec- 
essary legal characteristic of a license is akin to the argument that there 
can be no irrevocable offer to make a contract. 16 In each case acts 
creating a legal interest are followed by acts intended to nullify the effect 
of the previous acts. Whether such purpose is accomplished, however, 
depends not upon the intention but upon the character and effect of 
the legal interest originally created. 

The attempt to use license as a term defining a legal interest leads 
also to confusion because the courts speak of both revocable and ir- 
revocable privileges as licenses. Any utility in such usage is, therefore, 
destroyed since the question of revocability is usually the one at issue. 
The use of the one term "license" to describe a privilege accompanied 
by an immunity from revocation and a privilege not so accompanied 

"Alexander v. Gardner (1906) 123 Ky. 552, 555, 96 S. W. 818; Policy v. 
Ford (Ky. 1921) 227 S. W. 1007. Cf. the excellent statement in § A of 25 Cyc. 
640, with the shift in § B, ibid.; see also Bouvier, Law Dictionary, and Words & 
Phrases, loc. cit. 

15 Supra, footnote 2. 

"See Corbin, Offer and Acceptance (1917) 26 Yale Law Journ. 169, 185. 
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creates an illusion of certainty and an erroneous belief in identity. There 
is no similar confusion if we restrict the term to describe the operative 
act of the licensor, the expression of his consent. 

The use of terms here suggested seems to be that which most nearly 
conforms to historical usage. 17 It is also that made in various places 
by Professor Hohfeld, 18 and, following Hohfeld, has been adopted by 
others, notably Mr. Herbert Tiffany in the second edition of his valuable 
work on Real Pr6perty. 19 His careful definition may be quoted: 

"A license in the law of land, is ordinarily a permission merely to 
do something on or to the detriment of the land of the giver of the 
license, the licensor. Occasionally it is a permission to interfere with 
an easement or profit a prendre belonging to the licensor. It creates a 
privilege in favor of the licensee." 20 

17 In the Roman or civil law there seems to be no defined legal interest of 
this character, there being no lesser iura in re aliena than servitudes, which like 
our easements are indestructible by the owner of the land owing the obligation. 
See Salkowski, Institutes (trans. Whitfield, 1886) 444-459, 466-471; Dig. VIII, 
8, 28; La. Rev. Civ. Code §§ 646, 758, 783; Gale, Basements (9th ed. 1916) 22-25 
This was also true in early English law, though in both civil and common, law 
we find allegations in pais claiming license or permission granted as matter of 
defense. Dig. VIII, 6, 8, (servitude lost by permission to do inconsistent acts ; 
see also La. Rev. Civ. Code §§ 819, 820; Lavillebeuvre v. Cosgrove [1885] 13 
La. Ann. 323) ; Bracton's Note Book (1234) pi. 843 (that a way was used only 
"by permission" as defense to a claim of seisin of the way) ; (1340) Y. B. 14 
Edw. Ill, f. 10 ("conge du roi" to aliene) ; (1467) Y. B. 6 Edw. IV, f. 2 (con- 
dition in a bond waived by license) ; (1470) Y. B. 9 Edw. IV, f. 4, pi. 15 (de- 
fendant licensed to enter) ; (1481) Y B. 20 Edw. IV, f. 4, pi. 2 (same) ; (1471) Y. 
B. 10 Edw. IV, f. 4, pi. 7 (license to occupy as giving a "liberty of occupying"). 
But in (1461) Y. B. 39 Hen. VI, f. 7, pi. 12, a license is distinguished from a gift, 
grant, or lease, because of its dischargeability. Cases of this sort are collected 
in Rolle's Abridgment (1668) under the title "Authoritie." Brooke seems to be 
the first to have clearly used the term license as meaning a legal privilege, for 
in his Abridgment (1576) pi. II, f. 64, he collects these cases under the heading 
"Licenses graunts de un a outer enter subiects." He quotes Wood in (1481) 
Y. B. 20 Edw. IV, f. 4, pi. 4 (calling him "Justice" although he was not judge 
until 1497), where Wood says that if one licenses me to enter his house and 
then revokes I must go out unless it is "in time of storm, for then I will not 
be compel'ed to go out." This passage and Vaughan's remarks in Thomas v. 
Sorrell, supra, footnote 8, are especially relied on in Wood v. Leadbitter, supra, 
footnote 2, where it is said that here Brooke states "in the most distinct manner 
that every licence is and must be in its nature revocable, so long as it is a mere 
licence." 

The term "license" had early been applied to a different species of interest, 
still earlier called "liberties," namely, privileges granted by the Crown, corre- 
sponding to our present day franchises or liberties from the government or 
perhaps immunities such as from taxation. See Bracton, De Legibus et Con- 
suetudinibus Angliae (ab. 1265) Lib. 2, f. 55 b; Fitzherbert's Abridgment (1577) 
f. 59, sub. tit. Licenses ; Index to the Rolls of Parliament, from 1278 to 1603 
(1832) 512-515; Sir Matthew Hale, The Analysis of the Law (5th ed. 1794) 58; 
Thomas v. Sorrell, supra, footnote 8. Such an interest differs fundamentally from 
a "mere license," since it is indestructible. See discussion in London County 
Council v. Dundas [1904] Prob. 1, 5, (grant to a church of a faculty to build a 
hall and vestry held to create an irrevocable interest in rem) ; Baron Turner in 
Thomas v. Sorrell. 3 Keb. 223, 227 ; Bartue and the Duchess of Suffolk's Case 
(1560) 2 Dyer 176b (passport from the Queen for a time certain held not re- 
vocable). "Hohfeld, loc. cit. 

"See also Professor A. J. Harno, Revocability of Licenses js Applied to 
Property in Land (1919) 7 Kentucky Law Journ. 1 ; The Right of an Ejected 
Ticket-Holder to Recover in Tort (1917) 26 Yale Law Journ. 395. 

"2 Tiffany, Real Property (2d ed. 1920) 1201, 1202. 
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And later in the same discussion he states that the distinction be- 
tween an easement and a "license privilege" is primarily in the fact that 
the licensee has a privilege and nothing more, while the holder of an 
easement has not only a privilege but rights against interference with 
its exercise or enjoyment, citing the rule hereinafter discussed that a 
licensee has not such rights. 

Following this usage we may now reclassify the cases. 

Classification of License Cases 

This classification, while following substantially that made above, 
attempts a clearer and more precise statement of the nature of the legal 
interest involved in each class. 

(1) Where the operative facts of permission or license give to 
the licensee a legal privilege only. This is the case of the "mere license" 
always "revocable." 

(2) Where such operative facts give not only a privilege but also 
a power of extinguishing some legal interest of the licensor. The usual 
case is the "license to extinguish an easement," often, for reasons later 
discussed, called a license to do acts upon the licensee's own land. 

(3) Where such operative facts give a privilege accessory to and 
in aid of the exercise of a power, or other legal interest, otherwise vested 
in the licensee. This is the case of a license "coupled with an interest" 
or "with a grant." 

(4) Where the operative facts giving a privilege are accompanied 
by other facts of a promise so as to give the licensee a contract right 
that his privilege shall continue. Examples are the theatre ticket cases. 

(5) Where the operative facts giving a privilege are followed by 
the fact of change of position of the licensee induced by the license, 
which fact is held to give an immunity from extinguishment of the 
privilege. 

The first class comprises cases where there is an unaccompanied 
privilege, while the other four constitute the so-called irrevocable license 
cases. In these latter cases the operative facts show other legal relations 
also, and for the purpose of classification the most important or striking 
of such other legal relations only is pointed out, the licensee of course 
possessing still others. Like any classification, this one is arbitrary and 
is justified only because it represents divisions made by the courts in 
their view of the cases. The classes must necessarily overlap. Points 
of similarity between them will be indicated in the succeeding discussion 
of each class. 

License Giving a Privilege Only 

In this case, the "mere license" situation, the licensee has only a 
privilege, that is, has only matter of defense. 21 If A licenses B to 

21 This is viewing the situation from the licensee's standpoint as to the bene- 
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cross his land, B may defend against any claim made against him by 
reason of such crossing, but if A should later obstruct his passage, B 
cannot sue A, for A has "revoked" his license by the obstruction, and 
B's privilege no longer exists. 22 

This is the simple case resulting from a giving of permission. And 
unless the facts of a given situation show some other legal relation, 
obviously the situation should be considered as of this class. Nevertheless 
the facts should not be juggled with, as some courts seem to have done 
particularly in those cases discussed under class 4 below, in order to 
place a case in this class. 

Admitting that the licensee has only a privilege against his licensor, 
does it follow that he possesses no rights against interference by third 
persons? Not necessarily, though the cases, with a few dissents, are 
generally of the opinion that no such rights exist. 23 But the question 
is one of policy, which in this case would seem largely one of justice 
and equity, and not of logic. Certain cases might be conceived where 
recovery by the licensee against a third party interfering with the exer- 



ficial relations he has received. In Hohfeld's completely rounded scheme we 
would also look at the picture from the back, from which view it would appear 
that since the licensee received no other beneficial relation he must necessarily 
be under certain burdensome relations to the licensor, e. g., "no rights" and lia- 
bilities. 

22 See the analysis by Hohfeld (1913) 27 Yale Law Journ. 66, 94; Harno, 
loc. cit.; and (1917) 26 Yale Law Journ. 395. Not only is the term "privilege" 
correct in the Hohfeldian sense but it is the term used by the courts in de- 
scribing the legal concept involved. See supra, footnote 10. Because of this, 
those who believe that the law only commands and does not permit, that a 
statement of what is lawful is not a statement of the law, have here perhaps 
their greatest difficulty in justifying their position. Cf. Kocourek, The Hohfeld 
System of Fundamental Legal Concepts (1920) IS Illinois Law Rev. 24, 32: 
"A license, therefore, is either a kind of power, or it has not been provided for, 
since as against the owner of the land it cannot be a liberty ('privilege') without 
doing violence to the ordinary meaning of the term 'liberty,' and, likewise, con- 
fusing the non-jural concept of 'liberty' with the jural concept of 'power.'" 
That is, Professor Kocourek admits that license is (more properly, results in) 
a legal relation, but it cannot be a privilege, since he has defined that to be a 
liberty and not a legal relation ; therefore it must be a power, or something 
unnamed. But it" is a power only in the sense that the licensee has the physical 
capacity to do the permitted acts, and this is again the old confusion between 
physical or operative facts and legal relations. Moreover the c'ose connection 
in historical usage between "liberty" and "license," pointed out supra, footnote 
17, indicated no "violence" between the terms. 

"Hill v. Tupper (1863) 2 H. & C. 120; Holmes v. Bagge (1853) 1 E. & B. 
782; Heap v. Hart'ey (1889) 42 Ch. Div. 461; Fletcher v. Livingston (1891) 153 
Mass. 388, 26 N. E. 1001; Elliott v. Mason (1911) 76 N. H. 229, 81 Atl. 701; 
Hohfeld, (1917) 27 Yale Law Journ. 66, 94; (1913) 23 ibid. 16, 35; cf. Wha'ey 
v. Laing (1857) 2 H. & N. 475, (1858) 3 H. & N. 675; Keystone Lumber Co. v. 
Kolman (1896) 94 Wis. 465, 69 N. W. 165. So by Moile, /., in (1471) Y. B. 
10 Fdw. IV. f. 4. pi 7; but apparently Fairfax. /., thought otherwise in (1481) 
Y. B. 20 Edw. IV, f. 4, pi. 2. So in Pollock, Torts (11th ed. 1920) 38, but citing 
as contra the editors of Smith's Leading Cases in notes to Armory v. De'amirie. 
That the licensee may sue intruders see Case v. Weber (1850) 2 Ind. 108; Paul v. 
Hazleton C1874) 37 N. J. L. 106; Miller v. Greenwich (1898) 62 N. J. L. 771. 
42 Atl. 735; the last two cases resting on the ground that the licensee had 
possession. One in possession may sue mere trespassers on the strength of 
his possession; but a mere licensee has not possession. 2 Tiffany, op. cit. 1202, 
n. 19; Holmes v. Bagge, supra. 
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cise of his privilege might seem just, but it is suggested that little hard- 
ship is caused by the general rule and there is not sufficient ground to 
urge a change. The interest is so slight, the licensor can so easily de- 
stroy it, that probably in the long run it does not justify the time and 
expense requisite to the setting in motion of the ponderous and creaking 
judicial machinery for its protection. 

An analogous question is disclosed by a taking of the land of the 
licensor under eminent domain proceedings. Is the licensee's privilege 
property which cannot be taken without just compensation? Tradi- 
tionally it is not property, but such definition may need reconsideration 
with a generation which recognizes "probable expectancies" as property. 24 
Without entering upon a fathomless discussion as to a proper definition 
of property, it is perhaps sufficient to say that this interest, valued on 
the strength of its probable future duration, can hardly be shown to 
have any substantial value. At any rate the courts have had no hesita- 
tion in denying compensation. 25 

Is such a privilege, where it is to do acts upon real estate, an interest 
in land? The usual statement in the cases is to the contrary, but as 
Hohfeld showed, 26 it would seem that any correct analysis must de- 
clare it to be such an interest, although a slight one. 27 It is too slight 
to come within the policy of the Statute of Frauds, 28 even if it is not 
expressly covered by the first section of that statute which provides 
that all uncertain interests in land made and created by parol shall have 
no greater force than leases or estates at will only. 29 The license here 
has no greater force than a privilege at will. It is not in this class of 
cases but in those discussed below where there is a promise not to 
revoke that the real difficulty as to the Statute of Frauds arises. 

It is generally stated that a license gives only a revocable privilege 

"Jersey City Printing Co. v. Cassidy (1902) 63 N. J. Eq. 759, 765, 769, 53 
Atl. 230 ("right to a free flow of labor"). 

"Clapp v. City of Boston (1882) 133 Mass. 367; Sabine & B T. Ry. Co. v. 
Johnson (1886) 65 Tex. 389; cf. Warr v. London County Council, infra, footnote 
98. Since a sale of the land by the licensor terminates the privilege, an in- 
voluntary conveyance may well be given the same effect. Taylor v. Gerrish 
(1880) 59 N. H. 569. 

x (1917) 27 Yale Law Journ. 66, 95, 96; approved in 2 Tiffany, op. cit. 1202. 

S7 After some controversy it seems to have been settled that the replication 
"de son tort demesne" {de injuria propria), to the defendant's plea in an action 
of trespass that the plaintiff licensed him, was improper. (1473) Y. B. 12 Edw. 
IV, f. 10, pi. 28, Choke accord, Brain contra; (1368) Y. B. 42 Edw. Ill, f. 2, pi. 8; 
(1501) Y. B. 16 Henry VII, f. 3, pi. 7. This replication is proper to matters of 
excuse but not to claims of title or interest by the defendant. Later when a 
"mere license" was considered to be not such an interest, it was necessary to 
explain this ru'e as an exception, that even though the defendant claimed no 
interest yet where he claimed authority or power derived from the plaintiff the 
replication was improper. Cr agate's Case (1609) 8 Coke's Rep. 66b. 

* Hohfeld, supra, footnote 26, quotes to this point Savage, C. J., in Mumford 
v. Whitney (N. Y. 1836) 15 Wend. 380, 392. That there is no interest in land, 
cf. Lockhart v. Geir (1882) 54 Wis. 133, 11 N. W. 245. 

" (1678) 29 Car. II, c. 3. The common law rule that incorporeal estates are 
transmissible only by deed was left unchanged by the statute. Browne, Statute 
of Frauds (4th ed. 1880) § 2. 
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whether it is by parol, in writing or under seal, and whether a consid- 
eration is given or not. 30 This should of course be so when all that is 
intended is a mere privilege. But where consideration is given, at least, 
and the privilege is for a series of acts extending over a period of time, 
obviously something more is contemplated, and a promise against revo- 
cation should be implied. There will then be more than a privilege, 
unless the contract cannot be proven, as may happen because of the 
Statute of Frauds. 31 

The mere privilege may be extinguished — the license revoked — by 
any manifestation by the licensor of his will to that effect. Methods 
of extinguishment have been classified as follows: (a) express notice, 
(b) sale, lease or mortgage of the land, (c) action of trespass against 
the licensee, (d) death or insanity of either party, (e) attempted as- 
signment, (f) obstruction of the use of the land or its appropriation to 
inconsistent use and (g) expiration of time, abandonment and non-user. 32 
It should be noted that the bringing of an action does not make illegal 
the acts done prior to its institution and hence that particular action may 
fail. 33 

While the license itself gives only a privilege the licensee may 
sometimes have a right of action against the licensor because of facts 
happening after the grant of the privilege. Thus by the rule discussed 
under class 3 below, where the licensee has chattels upon the licensor's 
land he is entitled to notice of revocation and an opportunity to remove 
them. 34 Again an action for negligence may result from a failure to 
give notice of revocation followed by injury, as for example where the 
licensor digs a ditch into which the licensee falls. 35 Such rights arise 
not from the grant of consent alone but from that coupled with other 
operative facts. 36 

80 Wood v. Leadbitter, supra, footnote 2. See discussion, 2 Tiffany, op. cit. 
1207, 1208. 

a Hewlins v. Shippam (1826) 5 B. & C. 221 ; Fentiman v. Smith (1803) 4 
East 107. 

82 25 Cyc. 650, 651. 

"Somers v. Somers (1910) 83 Conn. 156, 76 Atl. 45 (ejectment); Memphis 
v. Waite (1899) 102 Tenn. 274, 52 S. W. 161; Lockhart v. Geir, supra, footnote 28. 

"Webb v. Paternoster (1629) Poph. 151, Palmer 171, 2 Rolle 143, 152, Noy 
98, Godbolt 282; Cornish v. Stubbs (1870) L. R. 5 C. P. 334; Parson v. Camp 
(1836) 11 Conn. 525; Brower v. Wakeman (1914) 88 Conn. 8, 89 Atl. 913; cases 
collected in 25 Cyc. 652, 44 L. R. A. (n. s.) 557, 568. If the licensee does not 
remove within a reasonable time, the licensor may do so. Hodgkins v. Far- 
rington (1889) 150 Mass. 19, 22 N. E. 73; Bonds & Co. v. Ford (1917) 175 Ky. 
827, 195 S. W. 124. 

x Lowery v. Walker [1911] A. C. 10; Cheney v. Fitchburg R. Co. (1893) 160 
Mass. 211, 35 N. E. 554. See article by Professor Bohlen, (1921) 69 Univ. of Penn- 
sylvania Law Rev. 340, 354-356; and (1911) 24 Harvard Law Rev. 320; (1911) 11 
Columbia Law Rev. 186. 

"The criticism of Baron Martin's remarks in Botch v. Smith (1862) 7 H. 
& N. 736, that permission gives no right, made by Pollock, op. cit. 530, seems 
therefore unsound. The cause of action is one either for negligence or for com- 
mission, and the permission is but one link in the chain of events. Cf. Carlson 
v. Conn. Co. (1921) 95 Conn. 724, 112 Atl. 646 (a duty owed even to a trespasser, 
a drunken man lying on a trolley track). 
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It is well settled that the mere privilege carries with it no power 
of assignment. 37 

License Giving a Privilege and a Power to Change Legal Rela- 
tions oe the Parties 

In this case, the doing of the acts permitted will operate also as 
an exercise of the power and will thus change the legal relations of both 
licensor and licensee. The license is "irrevocable" in the sense that 
when the licensor's legal relations have been so changed he cannot then 
by his mere desire restore them to their former condition. A usual 
case is the license to extinguish an easement of which Winter v. Brock- 
well ss is an early and leading example. There the plaintiff, who had 
an easement of light and air over the defendant's premises, gave the 
latter leave to obstruct the passage of light and air by the construction 
of a skylight. After it was constructed, the plaintiff changed his mind. 
But it was held in effect that the easement was gone. 39 

Why does not the Statute of Frauds apply? It would seem that 
there had been the transfer of an interest in land even though it is but 
a release by the owner of the dominant tenement and consequently a 
restoration to the owner of the servient tenement of a legal interest in 
his property formerly possessed by him or his predecessor in title. But 
it is well settled that one may abandon his easement without coming 
within the terms of the Statute. 40 The theory seems to be that it is 
the policy of the law which this Statute carries out to restrict the creation 
of encumbrances on title to those which are made certain and clear, 
while on the other hand the release of such encumbrances is desirable 
and should be encouraged. At any rate, whether it be a judicial ex- 
ception to the Statute or not, the theory of abandonment of easements 
is well settled and this case is simply in line with it. 

37 As Choke expressed it, if I invite you to dine, you cannot send someone 
in your place. (1479) Y. B. 18 Edw. IV, f. 14, pi. 12. So in Brooke's Abridgment, 
loc. cit.; Prince v. Case (1835) 10 Conn. 375; Dawson v. Western Md. R. Co. 
(1907) 107 Md. 70, 68 Atl. 301. In the Year Books there is considerable dis- 
cussion whether the licensee may act by his servants. See (1479) Y. B. 18 Edw. 
IV, f. 14, pi. 12; and (1497) Y. B. 12 Hen. VII, f. 25, pi. 5. In the Duchess of 
Northf oik's Case (1498) Y. B. 13 Hen. VII, f. 13, pi. 2, a distinction was taken 
between a license for pleasure where the servants could not go and a license for 
profit where they could. From the examples given this seems only the distinction 
between a "license" which is unassignable and a "license coupled with an in- 
terest" which is assignable; but in London County Council v. Warr [1904] 1 
K. B. 713 the old distinction is restated. That the licensee may take his servants 
where necessary to perform the permitted acts, see (1610) 9 Coke's Rep. 49b; 
25 Cyc. 644, citing cases; 2 Tiffany, op. cit. 1206. 

38 (1807) 8 East 308. 

3 * This was before Wood v. Leadbitter, supra, footnote 2, and hence the court 
says that it is an "executed" license which is not countermandable. Later cases 
have more careful'y explained the true situation. See Harvey v. Walters (1873) 
L. R. 8 C. P. 162, and cases infra, footnote 43. 

40 Moore v. Rawson (1824) 3 B. & C. 332. The entire doctrine of abandon- 
ment is ably criticised on the ground especially of the Statute of Frauds, in 
(1911) 11 Columbia Law Rev. 777. 
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Mr. Tiffany treats cases of licenses to extinguish easements as cases 
of estoppel, similar to the last class hereinafter discussed. 41 It would 
seem, however, that they are essentially cases of abandonment. 42 The 
difference is that in the case of abandonment there is an intention to 
abandon, while in the case of estoppel there is not, though there may 
be, and perhaps must be, an intention to mislead. One's intention is 
judged by his acts, and here there is as much evidence of intention as 
is ordinarily to be found in cases of abandonment. 

A case of this class is often spoken of as a license to do acts on 
one's own land. 43 This is natural, since rarely is there an easement, 
unless perhaps one to commit a nuisance, 44 which is to be exercised 
on the easement owner's land ; that is, the obstruction of the easement 
must necessarily be done on the servient owner's land. But this ex- 
pression should be considered descriptive rather than definitive. For 
one may do acts on his own land which will interfere with other interests 
of his neighbor, e. g., his "natural rights" in a flowing stream. In Lig- 
gins v. Inge* 5 it was held that where one gave permission to another 
to change the flow of a stream by acts done on the latter's own land, 
the licensor could not after such change object thereto. 48 This seems 
objectionable. Here was no restoration of legal relations but an ex- 
tinguishment of rights always possessed. The true rule is stated in 
many cases. 47 

License Giving a Privilege as Accessory to the Exercise oe a 
Power (or Other Legal Relation) op the Licensee 

This, the case of a license "coupled with a grant" or "with an 
interest" 48 presupposes a legal relation or legal relations (usually in- 
cluding a power, as in the case of a profit a prendre) and the acts per- 
mitted are to aid in the enjoyment of such legal interest. This term is 
particularly unfortunate here as applied to the privilege or series of 
privileges of going on another's land, for it is used in contradistinction 
to an easement, and hence carries the implication that it is something 
other than an easement. Actually it has all the characteristics of an 

"2 Tiffany, op. cit. 1381, 1382. 

"See remarks of Knowlton, /., in Boston & P. R. Corp. v. Doherty (1891) 
154 Mass. 314, 317, 28 N. E. 277, 278. 

43 Cf. Morse v. Copeland (Mass. 1854) 2 Gray 302 ; Hewlins v. Shippam, supra, 
footnote 31. 

11 Cf. Sturges v. Bridgman (1879) 11 Ch. Div. 852, and remarks thereon by 
Hohfeld, (1917) 27 Yale Law Joum. 66, 87. 

45 (1831) 7 Bing. 682. 

** The suggestion supra, footnote 39, also applies here. 

"Veghte v. Raritan Water Power Co. (1868) 19 N. J. Eq. 142, 153; Village 
of Dwight v. Hayes (1894) 150 111. 273, 37 N. E. 218; Panama Realty Co. v. City of 
New York (1913) 158 App. Div. 726, 143 N. Y. Supp. 893. Cf. Addison v. Hack 
(Md. 1844) 2 Gill 221; Bigelow, Natural Easements (1915) 9 Illinois Law Rev. 
540, 547. 

w On this point also Chief Justice Vaughan's remarks in Thomas v. Sorrell 
are generally relied upon. See supra, footnotes 8, 9. 
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easement, except the formalities of its creation. This point is developed 
further in connection with the discussion of the next class of cases. 

The privilege here given is said to be irrevocable and assignable. 49 
In effect, however, it depends upon the legal interest to which it is ac- 
cessory, and unless otherwise restricted, endures with it and passes with 
it. So whether it is subject to the Statute of Frauds depends upon 
whether its principal is so subject. In Drake v. Wells, 50 where there 
was an oral sale of growing trees with leave and license to enter upon 
the vendor's land to cut them, it was held that the license could be re- 
voked until it was executed, i. e., that until the trees were cut the con- 
tract could not be enforced. In Giles v. Simonds 51 it was held that a 
vendee was entitled to the trees cut but not those left standing at the 
time of revocation. The question must turn upon the point whether 
the vendee has obtained any enforceable legal interest in the trees, for- 
if he has, it is the stock case of a license coupled with an interest. The 
only reason why he has not must be the Statute of Frauds. 52 And the 
only effect of the "execution" of the license is part performance, taking 
the contract out of the Statute. 53 In essence, therefore, the court has 
in an action at law enforced the equitable doctrine of part performance — • 
a course which under modern procedure would not disturb us a great 
deal. This is, in effect, the-explanation given in a recent clearly reasoned 
case in Vermont. 54 

This may explain the rule settled by some early decision that if 
one by permission places his chattels upon the land of another he has 
an "irrevocable license" to remove them. If there is no contract as 
to the time during which the chattels are to remain on the other's land 
there is, as we have seen, merely a privilege of removing the chattels 
within a reasonable time after notice. 55 In the early case of Wood v. 

"Wood v. Leadbitter, supra, footnote 2; Heflin v. Bingham (1876) 56 Ala. 
566; Ingalls v. St. Paul, M. & M. Ry. Co. (1888) 39 Minn. 479, 40 N. W. 524; 
Ely v. Cavanaugh (1910) 82 Conn. 681, 74 Atl. 1122, That such a privilege ought 
not to be good against a grantee of the licensor, see Warren, op. cit. 798. But 
where the privilege is only to remove one's chattels from another's land it is usually 
implied anyway merely from the situation of the chattels and there would seem 
to be no difficulty in making the implication also against a grantee of the original 
owner. See Ely v. Cavanaugh, supra; Newberry v. Chicago Lumbering Co. (1908) 
154 Mich. 84, 117 N. W. 592. As Professor Warren shows, the grantee is in any 
event guilty of conversion if he does not either deliver the chattel himself or allow 
an entry for its removal. 

M (Mass. 1865) 11 Allen 141, discussing Massachusetts decisions. 

n (Mass. 1860) 15 Gray 441. 

" For discussion of the effect of the Statute of Frauds on an oral sale of grow- 
ing trees, see WilHston, Sales (1909) § 62; (1921) 6 Cornell Law Quart. 426. For 
licenses in this connection see 47 L. R. A. (n. s.) 870; 6 ibid, 468. 

** See infra, footnote 74. 

"Ross v. Hamilton (Vt. 1921) 113 Atl. 781. 

M Webb v. Paternoster, supra, footnote 34 (that an executed license is not 
countermandable, see especially Haughton, /., in the report in Rolle.) ; Wood v. 
Lake (1751) Sayer 3, 13 M. & W. 847 n; Wood v. Manley (1839) 11 A. & E. 
34 (judgment for defendant licensee in an action of trespass for entering after the 
claimed revocation). 
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Lake, 66 however, the defendant had orally agreed that the plaintiff should 
have the liberty of stacking coals upon the defendant's land for seven 
years, and it was held that this agreement was good in spite of the 
Statute of Frauds and plaintiff might sue for obstruction. 57 It may be 
as suggested by Hohfeld 5S that this was too slight an interest to be 
considered within the Statute. Still it seems a fairly substantial in- 
terest. 59 Moreover the remarks of the judges that an "executed li- 
cense" cannot be countermanded but an "executory" license can, would 
seem to show an analogy to the equitable doctrine of part performance. 60 
A privilege of this character may be accessory to various kinds of 
legal relations, e. g., to a right of way. 61 

License Giving a Privilege Protected by Contract against 

Extinguishment 

This class of cases, which has proven most difficult and troublesome 
to the courts, seems, however, to have a close resemblance to the pre- 
ceding class of cases where the privilege continues to make available a 
legal interest otherwise given. In either case there would seem to be 
an agreement, usually implied in fact though sometimes expressed, that 
the privilege shall not be revoked, and as in the preceding situation so 
in this should the courts try as far as possible to carry out the intention 
of the parties. Hence Lord Justice Buckley's remarks in Hurst v. 
Picture Theatres, Limited, 62 that Hurst had a license coupled with a 
grant, the grant being the right to see the moving picture, is not without 
sense though it is a futile ground upon which to attempt to distinguish 
Wood v. Leadbitter. 6Z The reasons for making separate classification 
of these cases are that in the "grant" or "interest" cases the implication 
is the more readily made 64 and further that the way in which the law 
has developed makes separate treatment necessary. The grant or in- 
terest cases were held to be covered by Vaughan's remarks in Thomas 
v. Sorrell 65 but as Vaughan had not covered this class of cases, it was 

M Supra, footnote 55. 

"'So generally; Long v. Buchanan (1867) 27 Md. 502; Sterling v. Warden 
(1871) 51 N. H. 217; Barnes v. Barnes (1834) 6 Vt. 388; Cf. Cutler v. Smith 
(1870) 57 111. 252. 

ra (1917) 27 Yale Law Journ. 66, 100. 

59 See Mumford v. Whitney (N. Y. 1836) 15 Wend. 380, 393, citing Sugden, 
Vendors (2d ed. 1820) 56. 

60 For these expressions see the cases supra, footnotes 39, 55. In the note to 
Jackson & Sharp Co. v. Philadelphia, etc. Ry. (1871) 4 Del Ch. 180, 195, these 
cases are explained on the ground of equitable estoppel in substantial accord with 
the text. 

el Powers v. Harlow (1884) 53 Mich. 507, 19 N. W. 257; cf. Belser v. Moore 
(1904) 73 Ark. 296, 84 S. W. 219. 
"'Supra, footnote 3. 

63 Supra, footnote 2. 

64 Cf. Pollock, op. cit. 384, that "these cases must not be confused with the 
Wood v. Leadbitter class, where the license is not ancillary to another object but 
is itself the principal matter." 

88 The remarks referred to supra, footnote 9. 
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thought that the principle of a "mere license, always revocable" should 
apply. 06 

Assuming the contract to be valid and enforceable there would seem 
to be no difficulty in upholding contract rights against extinguishment 
of the privilege. Nevertheless the subject has had a rather curious 
history. Following Thomas v. Sorrell came the cases of license coupled 
with a grant or interest, as above discussed. 07 And in Tayler v. Waters/' 8 
the same principle of an "executed license not countermandable" was 
applied to a theatre ticket holder. This case was overruled in Wood v. 
Leadbitter, ao an action in tort by a holder of a ticket to see races for 
several days, where it was held that since there was no grant, and since 
an incorporeal hereditament could be created or conveyed only by grant, 
there was here only a mere license always revocable. 70 To the claim 
that the plaintiff had paid a valuable consideration for his privilege it 
was answered that he might have an action for breach of contract, but 
this would not be "the result of his having acquired by the ticket a right 
of going upon the stand, in spite of the owner of the soil." By this 
decision, the law in England was considered settled. And following its 
lead the American courts have held quite generally that a ticket-holder 
might be ejected by the proprietor at will, 71 having, as suggested in 
Wood v. Leadbitter, a resort to a contract action in which he might 
recover the price of his ticket and his expenses incurred. 72 This view 
is expressed in Pollock on Torts as follows : 

66 In the note quoted supra, footnote 60, it is pointed out that Vaughan's 
classes in the remarks referred to were not intended to be exclusive. 
"'See supra, footnote 55. " (1817) 7 Taunt. 374. 

69 Supra, footnote 2. 

70 Professor Hohfeld points out that here the plaintiff's pleading was faulty, 
his replication of leave and license as of the time of the battery not being sustained 
by the facts. (1917) 27 Yale Law Journ. 94. See also Kennedy, L. J., in Hurst v. 
Picture Theatres, Ltd., supra, footnote 3, p. 13. But see (1915) 31 Law Quart. 
Rev. 220, that the point of an implied contract against revocation was not barred by 
the pleading. At any rate, the opinion of the court does not turn upon this point of 
pleading. 

"Of the many cases so ho'ding, the following are typical and leading: McCrea 
v. Marsh (Mass. 1858) 12 Gray 211; Homey v. Nixon (1905) 213 Pa. St. 20. 61 
Atl. 1088; Shubert v. Nixon Amusement Co. (1912) 83 N. J. L. 101, 83 Atl. 369; 
Buenzle v. Newport Amusement Ass'n (1908) 29 R. I. 23, 68 Atl. 721 ; and 
Marrone v. Washington Jockey Club (1913) 227 U. S. 633, 33 Sup. Ct. 401 (affirm- 
ing 35 App. D. C. 82) discussed below in the text. Cases contra are noted below, 
as infra, footnote 91. Cases are collected in 1 L. R. A. (n. s.) 1184; 14 ibid. 
1242; 43 ibid. 961; and cf. (1901) 14 Harvard Law Rev. 455; (1881) 12 Central 
Law Journ. 393. In (1917) 26 Yale Law Journ. 396 are pointed out the attempts 
made by courts to fol'ow and yet evade this harsh doctrine, as in Metts v. Charles- 
ton Theatre Co. (1916) 105 S. C. 19, 89 S. E. 389, holding that even though plaintiff 
had been expelled, he had received no notice of revocation and hence could recover 
both actual and punitive damages! Accord, Boswell v. Bamum & Bailey (1916) 
135 Tenn. 35, 185 S. W. 692, with L. R. A. 1916E 912n, giving similar cases. In 
W. W. V. Co.. Inc. v. Black _ (1912) 113 Va. 28, 775 S. E. 82, the ru'e is stated that 
the patron's only recovery is in contract and that he has no remedy in tort, but 
then it is held that counts for assault and battery and false imprisonment are 
good. For an attempted distinction as to a reserved seat, see Drew v. Peer (18801 
93 Pa. St. 234: Homey v. Nixon, supra, and Ferguson v. Chase (Cir. Ct. D. C. 
19001 28 Washington Law Rep. 797. 

73 So stated generally in the cases supra, footnote 71, of which Buenzle v. 
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"The revocation of a licence is in itself no less effectual though it 
may he a breach of contract. If the owner of the land or a building 
admits people thereto on payment, as spectators of an entertainment or 
the like, it may be a breach of contract to require a person who has duly 
paid his money and entered to go out, but a person so required has no 
title to stay, and if he persists in staying he is a trespasser." 7S 

Meanwhile in England it had been clearly pointed out that one 
might have specific performance of a partly performed contract which 
included privileges to be exercised upon the promisor's own land. 74 This 
point was seized upon in Hurst v. Picture Theatres, Limited,' 15 to justify 
a verdict for the plaintiff in an action of tort of the same kind as in 
Wood v. Leadbitter— assault and false imprisonment. It was held that 
in equity the license was irrevocable and that since the Judicature Act 
the court administered both legal and equitable relief. In essence, there- 
fore, the decision, which effectually overrules Wood v. Leadbitter, seems 
to turn upon part performance, although the action is one of tort for 
money damages. 76 

The real difficulty in the minds of courts and commentators is as 
to the effect of the Statute of Frauds and the corresponding rule of the 
common law that an easement or other incorporeal hereditament cannot 
be created or conveyed except by grant, or by prescription which is com- 
monly said to presume a grant. This question, which necessarily gives 
rise to difficult problems, ought not to have been further confused by 
discussing it from the standpoint of the "chameleon-hued" term, "li- 
cense." The matter to be decided is whether the interest in question 
is a sufficient interest in land to be subject to the Statute of Frauds and 
to the common law requirement of a grant, and if the answer is in the 
negative then the further question arises as to the remedies to be given 

Newport Amusement Ass'n is a good example. See also Kerrison v. Smith [1897] 
2 Q. B. 445. In view of the limited recovery allowed, the remedy hardly justifies 
bringing suit. See Gibson, /., in Allen & Sons v. King [1915] 2 Ir. R. 213, 219, 220, 
that in Kerrison v. Smith 'it was held that a contract of this kind was a mere 
revocable licence but with the strange addition of an added implied term that 
damages might be recovered by the licensee for breach of the contract if the 
license was revoked. To avoid injustice the Court discovered the existence of a 
second contract." 

" Op. cit. 382. This statement appeared in the earlier editions, but it was neces- 
sary to modify it in view of the Hurst case. So in this edition the above statement 
is followed by remarks to the effect that this is "pure common law" but is not so in 
equity. Apparently here equity and law do somewhat conflict. As to this tres- 
passer theory see cases infra, footnote 91. 

"Jones v. Tankerville [1909] 2 Ch. 440; Frogley v. Earl of Lovelace (1859) 
Johns. Ch. 333; Hervey v. Smith (1856) 22 Beav. 299; Devonshire v. Bglin (1851) 
14 Beav. 530; and other cases collected in Gale, Basements (9th ed. 1916) 63-66. See 
also Walsh v. Lonsdale (1882) 21 Ch. Div. 9. Other decisions, e. g., Butler v. 
M. S. & L. R. Co. (1888) 21 Q. B. Div. 207, infra, footnote 91; and Lowe v. 
Adams [1901] 2 Ch. 598, had cast doubt upon Wood v. Leadbitter. 

75 Supra, footnote 3. 

"The decision was approved in (1916) 26 Yale Law Journ. 395; and in (1914) 
14 Columbia Law Rev. 608. It was criticised in (1914) 27 Harvard Law Rev. 
495; by Professor Aigler in (1915) 13 Michigan Law Rev. 401; by Mr. J. C. 
Miles in (1915) 31 Law Quart. Rev. 217 (see also ibid. 9) and by Mr. Tiffany, 2 
op. cit. 1208n. Cf. (1917) 1 Minnesota Law Rev. 96. 
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to enforce all the relations given by the contract; while if the answer is 
in the affirmative, it is clear that there is only one enforceable relation 
created, namely, the privilege, which, if acted on before extinguishment, 
is a good defense to a claim of trespass. 77 But the question has been 
approached from the other direction by the courts asking if the interest 
created is a legal license and, being misled by the prominence of the 
privilege relation, deciding that it is and hence always revocable, thus 
more or less foreclosing a discussion of the real issue. 

The confusion arises from attempting to treat the interest here in- 
volved as a license and that in turn as a determinate legal interest dis- 
tinguishable from other legal interests, whereas the interest is really of 
the nature of easement or contract. Thus even in the Year Books a 
license was distinguished from a lease on the ground that the lease gave 
exclusive possession to the lessee while such possession was not given 
by a license to a licensee, 78 and this distinction is still asserted. 79 If 
by license is here meant only the "mere" privilege obviously there is 
much more vital distinction, namely, its destructibility. What is really 
meant is clearly a license for a definite period of time for a considera- 
tion given, i. e., the present class of cases, and the distinction is just as 
applicable to the case of lease and easement. It seems incontrovertible 
that a case of this class, when dealing with an enforceable contract for 
a privilege or a series of privileges concerning land with some degree 
of duration of time, is really a case of a contract for an easement to be 
protected as such. 80 And when land is not so directly involved there is 
still a contract creating an indestructible legal interest in the promisee. 

In this connection special attention may be paid to a brief opinion 
by Mr. Justice Holmes, speaking for the United States Supreme Court 
in Marrone v. Washington Jockey Club, 81 an action for damages for 
trespass to the person, where in his inimitable epigrammatic style the 
great jurist states concisely and attempts to uphold the whole traditional 
theory applied to these cases. He says : 

"As no more force was used than was necessary to prevent the 
plaintiff from entering the race track, the argument hardly went beyond 

"As in Gibson v. Kephart (Md. 1815) 3 H. & J. 439; McGinness v. Kennedy 
(1869) 29 U. C. Q. B. 93; Walter v. Dexter (1874) 34 U. C. Q. B. 426. See cases 
cited in 38 Cyc. 1063; and supra, footnote 31. 

78 (1471) Y. B. 10 Edw. IV, f. 4, pi. 7; (1461) Y. B. 39 Hen. VI, f. 7, pi. 12. 
See also Monk v. Butler (1620) Cro. Jac. 574. 

™25 Cyc. 640, 641, citing cases. Shaw v. Caldzvell (1911) 16 Cal. App. 1, 115 Pa. 
941; Joplin Supply Co. v. West (1910) 149 Mo. App. 78, 130 S. W. 156. 

80 Mr._ Tiffany has suggested acutely that many of the cases of "licenses coupled 
with an interest" are really cases of easements, rights of way by necessity to 
endure so long as the necessity exists. 2 Tiffany, op. cit. 1216. Mr. Miles objects, 
in criticism of the Hurst case, (1915) 31 Law Quart. Rev. 217, that an easement 
in gross cannot exist in England, but as Mr. Tiffany shows, essentia' ly the same 
legal interest, whatever it may be called, does exist in England. 2 Tiffany, op. cit. 
1223, 1224. Cf. 1 Williston, Contracts (1920) § 493; (1920) 20 Columbia Law 
Rev. 226; Liessmann, Licenses — Contracts for Easements (1915) 9 Illinois Law 
Rev. 281, 284; New York v. N. Y. & Co. (N. Y. 1921) 131 N. E. 554. 

81 Supra, footnote 71, p. 636. 
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an attempt to overthrow the rule commonly accepted in this country from 
the English cases, and adopted below, that such tickets do not create a 
right in rem. 82 We see no reason for declining to follow the commonly 
accepted rule. The fact that the purchase of the ticket made a contract 
is not enough. A contract binds the person of the maker but does not 
create an interest in the property that it may concern, unless it also 
operates as a conveyance. The ticket was not a conveyance of an in- 
terest in the race track, not only because it was not under seal but because 
by common understanding it did not purport to have that effect. There 
would be obvious inconveniences if it were construed othefwise. But 
if it did not create such an interest, that is to say, a right in rem valid 
against the landowner and third persons, the holder had no right to 
enforce specific performance by self-help. His only right was to sue 
upon the contract, for the breach. It is true that if the contract were 
incidental to a right to property either in the land or in goods upon the 
land, there might be an irrevocable right of entry, but when the contract 
stands by itself it must be either a conveyance or a license subject to 
be revoked." 

Justice Holmes is here apparently attempting to explain the anomaly 
that^a purchaser of a ticket to a spectacle has an actionable contract but 
may not have the thing he actually bargained for, namely the privilege 
of seeing the spectacle ; that he is both a person wronged and a trespasser, 
on the ground of the remedies available for the breach of the contract. 
His conclusion that the ticket creates no rights in rem, 83 his attempt to 
distinguish the very similar cases of privileges of entry to retake chattels 
(discussed under class 3 above), and finally his statement that the holder 
has no right to enforce specific performance by self help, all seem to 
point to the rule sometimes stated that specific performance can be had 
only of contracts concerning interests in specific things and more par- 
ticularly in land. 84 The formulation of such a rule is a matter of some 
delicacy especially in view of the present tendency to enforce so-called 
"personal" contracts and it is doubtful if it is truly anything more than 
a statement, not too carefully worded, of the general rule that to justify 
granting this remedy the remedy at law must be inadequate and that in 
the case of contracts concerning land, damages are inadequate and this 
remedy is therefore always available. 85 But if the rule be admitted even 
as broadly as Justice Holmes apparently views it, this remedy is given 
to compel performance by another of his duty. Here, however, we have 

M Citing Wood v. Leadbitter and similar cases. 

" Since this is an action against the other party to the contract, rights in rem 
are not involved; but as he has elsewhere shown this is for him a test whether a 
"property" interest is involved. Muhlker v. Harlem R. R. Co. (1905) 197 U. S. 
544, 575, 25 Sup. Ct. 522. Should not his conclusion here rather be that as there is 
no interest in rem the Statute of Frauds does not render the contract unenforcible? 

84 See 3 Pomeroy, Equity Jurisprudence (4th ed. 1918) § 1234; and Connecticut 
Co. v. N. Y. & Ry. (1919) 94 Conn. 13, 33, 107 Atl. 646 (crit. [1920] 33 Harvard 
Law Rev. 456). 

85 Thus specific performance has been granted of an agreement for the "ex- 
clusive right of sporting over, and killing the game upon" certain specified lands. 
See Frogley v. Earl of Lovelace and other cases cited supra, footnote 74. Cf. 
infra, footnote 103. 
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not so much an attempt to compel the theatre owner to perform his 
duty, as an attempt to do what one has bargained to be permitted to do, 
namely, witness the spectacle, and the suit is brought because of inter- 
ference with that attempted act. Waiving discussion of the interesting 
question how far an exercise of one's privileges which may incidentally 
induce another to fulfill his duties, may properly be called specific per- 
formance, 86 it seems decidedly far-fetched to deny one the exercise of his 
purchased privileges on the basis of a narrow and doubtful restriction 
upon the granting of remedies by courts of equity. 

It is submitted that Justice Holmes' suggested restriction upon one's 
exercise of his privileges is sustained neither on principle nor on authority, 
and that in general one may exercise his privileges — such as are not de- 
pendent upon the existence of some other relation 87 — notwithstanding 
another's lack of consent or breach of contract. The only restriction 
suggested in contract law is the so-called "duty to mitigate damages" 
which is not really a duty but simply a "no right" to collect such dam- 
ages as might have been prevented. 88 And the only suggested restriction 
of policy generally is the somewhat indefinite one that a person must 
cease to assert his "rights" except through the courts when otherwise 
he will create too much of a disturbance. The exact limits of such a 
principle, except as stated in statutes of forcible entry and detainer, are 
indefinite and its existence even is seriously questioned. 89 But at any 
rate, since it aids a person in default, it should in no case be extended 
further than the interests of the public require. It seems in any event 
subject to these limitations: it does not prevent the peaceable exercise of 
a privilege of this character, it does not give rise to an action of 
trespass qn. cl. jr., but only to an action for assault and battery or per- 
haps criminal proceedings (thus showing that the force used and not the 
exercise of the privilege is the gist of the action ) , and it therefore applies 
only to an active use of force and not to the mere passive exercise of 
such privilege. 90 Hence, while it possibly may operate to make one 

80 In (1915) 31 Law Quart. Rev. 222n, it is urged that prima facie a contract 
merely imposes duties on the promisor, which the promisee may enforce by damages 
or specific performance or injunction, but does not directly give other "rights" to the 
latter, citing sales of goods as an exception. But many if not most contracts give 
the promisee privileges as well as rights. 

87 If a privilege is incidental to some other relation directly contracted for, as 
a privilege of entry to deliver goods ordered which is incident to perfecting a 
right to the sale price, it may well cease when, in place of the relation contracted 
for, is substituted another, such as a right of action for damages. The situation 
is otherwise when the privilege is the chief relation contracted for. 

88 See Anson, Contracts (Corbin's ed. 1919) § 386, that one is privileged not to 
mitigate damages if he chooses thus to lessen the amount of his recovery; and 
(1920) 30 Yale Law Journ. 100. 

"Hammings v. Stoke Poges Golf Club [1920] 1 K. B. 720; Blades v. Higgs 
(1861) 10 C. B. (n. s.) 713; Sterling v. Warden, supra, footnote 57; Salmond, 
Torts (5th ed. 1920) §§ 47, 48; Right of a Landlord to Regain Possession bv Force 
(1870) 4 American Law Rev. 429 (query, if by Holmes?) ; (1912) 28 Law" Quart. 
Rev. 262. See also the cases of conditional sale agreements, infra, footnote 91, 
and the cases of license coupled with an interest previously discussed. 

""Churchill v. Hulbert (1872) 110 Mass. 42; Willoughby v. Rai'road Co. (1890) 
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liable for the damage he causes another in forcing his way onto such 
other's premises, it does not operate to require a person properly and 
peaceably on such premises to go off on pain of being thrown off. It is 
therefore held that one who continues to exercise his privilege of staying 
on another's premises is not rendered a trespasser by the other's breach 
of contract. 91 Even though Marrone may not have obtained a conveyance 
of the race track there is no reason why his exercise of his contract 
privilege should subject him to forcible ejection. 92 His contract, if not 
within the Statute of Frauds, should be treated as valid and enforceable 
throughout. The decision in the Hurst case is therefore to be com- 
mended for its treatment of the contract as one entire matter not to be 
divided up into "contract" and "license." 9S 

Coming, then, to the essential question, is a contract to see a spectacle 
within the Statute of Frauds? The Hurst case by its reliance on the 

32 S. C. 410, 11 S. E. 339; Sampson v. Henry (Mass. 1832) 13 Pick. 36; cases 
collected in 5 Corp. Jur. 631-634, 645-697; 3 L. R. A. (n. s.) 251n; and see remarks 
of Holmes, /., in Commonwealth v. Donahue (1889) 148 Mass. 529, 20 N. E. 171, 
2 L. R. A. 623n. 

81 In Butler v. M. S. & Ry., supra, footnote 74, a passenger on a railroad who 
had paid his fare was held not a trespasser after the conductor ordered him off. 
This case is criticised in (1915) 31 Law Quart. Rev. 222, and in (1889) 5 Law 
Quart. Rev. 99, but it would seem that the only criticism is that one must comply 
with all reasonable regulations, such as showing a ticket or else be subject to 
ejection. That when once accepted a passenger cannot be ejected unless guilty of 
some misconduct, see cases collected in 10 Corp. Jur. §§ 1165, 1199. That a 
privilege of entry exists notwithstanding breach of contract by the other, see 
Bowman v. Ayers (1889) 2 Idaho 465, 21 Pac. 405; Pursell v. Stover (1885) 110 
Pa. St. 43, 20 Atl. 310; Merriam v. City of Meriden (1875) 43 Conn. 173; Tillstson 
v. Preston (N. Y. 1810) 7 Johns. 285 (semble) ; a'so cases supra, footnotes 89, 90. 
So also of a privilege of entry expressly given, as in a conditional bill of sale to 
recover the goods sold on the vendee's default. Ramey v. Kimball Co. (1900) 22 
Ky. L. R. 597, 58 S. W. 471; Bckler v. Wake (1913) 87 Conn. 708, 88 Atl. 369; 
Lambert v. Robinson (1894) 162 Mass. 34' 37 N. E. 753; Walsh v. Taylor (1873) 39 
Md. 592; Walker Furniture Co. v. Dyson (1908) 32 App. D. C. 90, 19 L. R. A. 
(n. s.) 606n. And see also the following theatre cases: Cremore v. Huber 
(1897) 18 App. Div. 231, 45 N. Y. Supp. 947; Magovering. v. Staples (N. Y. 
1873) 7 Lans. 145; Smith v. Leo (1895) 92 Hun. 242, 36 N. Y. Supp. 949; Walsh 
v. Hyde & Behman Amusement Co. (1906) 113 App. Div. 42, 98 N. Y. Supp. 960; 
MacGowan v. Duff (N. Y. 1887) 14 Daly 315 (semble) ; Kepley v. Park Circuit & 
Realty Co. (Mo. App. 1918) 200 S. W. 750 (semble) ; Weber-Stair Co. v. Fisher 
(Ky. App. 1909) 119 S. W. 195 ; cf. Powell v. Weber-Stair Co. (Ky. App. 1910) 125 
S. W. 255. 

M Marrone claimed damages for two trespasses to his person, one while being 
ejected on one day and one while being prevented from entering on another. In 
either case it would seem that the defendant should be liable, though possibly under 
the rule above stated Marrone too might be liable for a battery committed in 
forcing his way in. 

83 "But if the contract grants a license to the defendants to enter upon the land, 
how can the license be revoked and the contract still remain in full force? The 
license is a part of the contract." Merriam v. City of Meriden, supra, footnote 91, 
p. 182. "A man may contract to give a licence for a period of years. He is under 
a legal obligation to continue it for the period. It is not accurate to say he may 
revoke the licence. He may break his contract, with such results as follow a breach 
of contract. He is answerable in damages once for all ; just as in any other con- 
tract, say a contract of service for a definite period. The legal way of putting 
it, is, not that he has revoked the licence, but that he has broken the contract." 
Dodd, /., in Allen & Sons v. King, supra, footnote 72, p. 229. That in applying the 
Statute of Frauds the contract must be treated as entire, see Browne, op. cit. 
§ 140ff., citing cases. 
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union of law and equity would suggest that the answer should be in the 
affirmative, and that the way out is through part performance. But 
since mere payment of money is not part performance, 94 the ticket- 
holder would have no remedy until he had taken his seat. 95 Another 
answer might be that the ticket is a sufficient writing to satisfy the 
statute. It certainly states all of the contract except such as is implied. 90 
But it is suggested that the true answer is that this is not an interest to be 
considered within the purview of the Statute. The matter of determining 
what is an interest in land is after all a matter of drawing an arbitrary 
line, for the question, like most in law, is one of degree. Since we have 
not perfected the art of flying to such an extent as to popularize it, most 
of us do our acts, perform our contracts, on the ground. But surely it 
would be an absurd stretch of legislative intent to hold that a contract 
must be in writing simply because it is physically to be performed upon 
the realty of one of the parties to it. For example, a contract of personal 
service to be performed in the employer's factory is to be done on certain 
real estate and yet is not within the section of the Statute dealing with in- 
terests in land. 97 And for the same reason it is not a conveyance of an in- 
terest in land requiring a deed. Our test of such an interest cannot be 
absolute and unvarying and perhaps after all the best one we have is Jus- 
tice Holmes' "common understanding." Surely any test would rely largely 
upon what the parties themselves considered that they were doing, and 
both theatre proprietor and theatre patron would be surprised to learn that 
the purchase of a ticket "to see a show" was a sale of land. 98 

M Maddison v. Alderson (1883) L. R. 8 App. Cas. 467. See (1921) 34 Harvard 
Law Rev. 79. 

95 Cf. Marrone v. Washington Jockey Club (1910) 35 App. D. C. 82, 89; 
Burton v. Scherpf (Mass. 1861) 1 Allen 133, suggesting a distinction turning on the 
point whether or not the patron had taken his seat. For protection as a result of 
civil rights statutes, see Greeneberg v. Western Turf Ass'n (1903) 140 Cal. 357, 
73 Pac. 1050; Cremore v. Huber, supra, footnote 91; Aaron v. Ward (1911) 203 
N. Y. 351, 96 N. E. 736. 

96 That in the case of a sale of a railroad ticket, the ticket is itself the contract, 
see (1896) 9 Harvard Law Rev. 353. Accord, as a theatre ticket, Interstate 
Amusement Co. v. Martin (1913) 8 Ala. App. 481, 62 So. 404; contra, Collister 
v. Hayman (1905) 183 N. Y. 250, 76 N. E. 20, 1 L. R. A. (n. s.) 1188n. 

87 Thus it would seem undesirable to have to make distinctions between a theatre 
seat and a seat in a train ; or, to take a clearer case, since there is a conflict whether 
rolling stock is realty or personalty, a seat in a passenger aeroplane. See White v. 
Maynard (1872) 111 Mass. 250 (a contract for board and specified rooms as 
lodgings; held, not within the Statute of Frauds); so also of a contract for the 
use of a hall on certain afternoons. Johnson v. Wilkinson (1885) 139 Mass. 3, 
29 N. E. 62. See similar cases collected in 1 Williston, Contracts (1920) § 493, 
under the heading "Contracts relating to land but not for its sale are not within 
the statute." 

88 1 Williston, supra, footnote 97 ; Tayler v. Waters, supra, footnote 68, accord. 
Is the interest to be considered, as suggested above regarding the mere privilege,, 
as one in land, although too slight to be covered by the Statute, or as no interest 
in land? Taking the latter view the court in Warr v. London County Council, 
supra, footnote 37, refused damages in eminent domain proceedings to the plaintiff 
who lost a valuable exclusive privilege for a refreshment stand on the con- 
demnation of a theatre building, and in Allen v. King [19161 2 A. C. 54, affirming 
the decision cited, supra, footnotes 72, 93, allowed recovery against the promisor in 
an exclusive contract for advertising space on the ground that there was not cause 
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Considering the contract as enforceable we then come to the question 
of the proper remedies for its breach. Here we might find considerations 
of policy applying to limit the remedy, and while Wood v. Leadbitter was 
decided simply as a matter of logical deduction from what was conceived 
to be the nature of licenses, yet later decisions of which Justice Holmes' 
opinion above quoted is one, have attempted to suggest that there are 
reasons of policy or convenience for limiting the remedy simply to a 
recovery of the money paid and expenses incurred. We may well ask, 
therefore, whether it is socially desirable that theatre owners should 
have particular privileges — here privileges of ejection — in respect to their 
contracts, and that theatre patrons should be correspondingly limited in 
their legal interests acquired by their contracts. Ordinarily if one makes 
a contract all the forces of society are organized to repair a breach thereof 
so far as it is practically possible to do so. In this case is there good 
reason for declining to go so far? Now the theatre owner can hardly 
furnish such a reason. He has received money to let the patron see a 
spectacle and now claims that he is entitled to prevent that for which he 
has received the money, although he has full contracting powers, and 
could have framed his contract differently if he chose and could then 
have found people willing to deal with him." The reason must be 
found, if at all, in the interest of third persons. And it may be claimed 
that any other rule would lead to brawls since the patron would claim 
he was entitled to stay, and free fighting in a crowded theatre is un- 
desirable. But it does not seem sound to give a person a privilege merely 
because he will create a disturbance if it is not given him, and it is doubt- 
ful if this will achieve the object of providing a quieter theatre. Which 
is likely to cause the greater tumult — unlimited privileges of ejection in 
the owner to be exercised or attempted against the peaceful and the 
riotous alike, or privileges limited to occasions of legal justification such 
as improper conduct or non-payment by the patron ? It is submitted that 
theatre owners are not sufficiently impartial to be made judges in their 
own cases and that the principle of privilege of ejection only for good 
reasons is more likely to accord with the average man's ideas of justice 
and hence be a rule enforceable with less friction. 100 Certainly the at- 

of action against a third person purchasing the land. The harsh effects of such a 
rule can be somewhat mitigated by the application of the doctrine in Lumley v. Gye 
(1853) 2 E. & B. 216, giving a right of action against third persons interfering with 
contract relations. See Salmond, op. cit. 278, with note. Cases on contracts for 
advertising space are collected in 10 A. L. R. 1108, where it is pointed out that in 
this country a contract of this kind is generally held "to create a real property 
right in the nature of an easement." 

OT Lord Phillimore, dissenting in the Hurst case, suggested that as a conse- 
quence of that decision theatre owners ought to protect themselves by reserving the 
privilege of ejection. Each ticket to Yale athletic events provides that it "is a per- 
sonal license revocable at the option of" the Yale University Athletic Association. 
See Collister v. Hayman, supra, footnote 96. 

^Other arguments of policy for the rule have been suggested. Thus Mr. Miles 
in criticising the Hurst case in (1915) 31 Law Quart. Rev. 218, suggests that the 
ticket holder may have other remedies, as for interference with a contract under 
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tempts of the courts to evade the rule in Wood v. Leadbitter and the 
series of English cases which have whittled away its doctrine and finally 
overthrown it, show that it is realized that something is wrong with that 
doctrine. 101 

Hence it would seem that in this case, as in any other, all the remedies 
which the law can afford should be open to the injured person. His 
damage for breach of contract should not be limited to the money paid 
out, but should include all the damages he has suffered, including damages 
for the humiliation of the expulsion. 102 As to specific performance, the 
question may be more or less academic, since ordinarily, owing to the slow 
moving course of justice, it will not be practically helpful to enable 
one for instance to see a spectacle shortly to be held. Yet where time 
will permit the practical difficulties to be overcome, there would seem 
to be no reason why it should not be had. Surely the remedy at law is 
inadequate and the machinery of equity, able to give the remedy. Here 
enforcement by injunction is peculiarly appropriate. 103 So a tort action, 
as in the Hurst case, would seem to be a proper means of recovering 
damages, where plaintiff in the exercise of a lawful privilege (even 
though given by contract) is attacked by defendant; and he should be 

Lumley v. Gye, or for slander because of the innuendo involved in the expulsion 
(sic) ; and then says that the argument of policy made for the Hurst case — making a 
man carry out his engagements, etc. — may cut the other way, for if a theatre 
owner observes someone in his theatre who has made disturbances, he ought to 
be able to put such person out before there is an overt act of disturbance. This 
seems a very weak argument when it is borne in mind that except so far as civil 
rights statutes operate, the theatre owner may refuse to sell a ticket to anyone he 
pleases. Woollcott v. Shubert (1916) 217 N. Y. 212, 111 N. E. 829; Pearce v. 
Spa'ding (1882) 12 Mo. App. 141; Said v. Butt [1920] 3 K. B. 497 (holding that 
where an undesirable person had obtained a ticket through another he could be 
ejected), with notes thereon in (1921) 19 Michigan Law Rev. 560, and in (1921) 
69 Univ. of Pennsylvania Law Rev. 283. Pollock, op. cit. 385, suggests the undesir- 
ability of ruling that a patron may hold his seat if the performance ends premature- 
ly or is not given. But here the privilege is only incidentally the use of the seat and 
is primarily the seeing of the spectacle, and if for any legally justifiable reason the 
latter privilege cannot be exercised, the former cannot also. 

101 The unfairness of the doctrine is admitted by Professor Aigler who is 
troubled by the lack of any interest in land. (1915) 13 Michigan Law Rev. 401, 
403. For evasion of the doctrine, see cases cited, supra, footnote 71. 

102 Cases where such damages were held allowable are: Aaron v. Ward, supra, 
footnote 95; O'Meallie v. Moreau (1906) 116 La. 1019, 41 So. 243; Davis v. Tacoma 
Ry. & Power Co. (1904) 35 Wash. 203, 77 Pac. 209. The rule limiting damages is 
stated in Buensle v. Newport Amusement Ass'n and other cases cited, supra, foot- 
notes 71, 72. See also (1917) 1 Minnesota Law Rev. 96. Cases are collected in 
14 L. R. A. (n. s.) 1242, 38 ibid, 204, and L. R. A. 1915B 1119. 

108 See suggestions to this effect in (1915) 13 Michigan Law Rev. 401, and in 
(1915) 31 Law Quart. Rev. 9. Cf. cases, supra, footnote 74. In Joel v. International 
Circus & Christmas Pair (1920) Weekly Notes 365, 383, 124 L. T. Rep. 459, the 
plaintiff obtained specific performance by injunction of a written contract for 
exhibition space at a fair on the ground that it was a lease. In the lower court, 
Eve, /., sa ; d that if it were only a license there was nothing in the Hurst case 
to justify specific performance, although in certain circumstances the court would 
interfere to prevent a threatened revocation. In the Court of Appeal, Lord Stern- 
dale declined to discuss this point, but Warrington, L. J., thought the injunction 
should issue even though there was only a license since because of the payment 
"it was irrevocable in equity." Scrutton, L. J., concurred generally. 
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entitled to such damages as any person unlawfully attacked may re- 
cover. 104 

This class of cases therefore simply raises the question whether there 
is an enforceable contract that the privilege shall continue, and if there 
is, such contract should, like any other contract, be subject to the pro- 
tection of the law. So in spite of the high damages awarded by the 
jury in the Hurst case, the treatment there of the contract as a legal 
interest deserving of real and complete protection by the courts seems 
commendable. 105 

License and Later Change oe Position by the Licensee Giving an 
Immunity erom Revocation 

In Rerick v. Kern, 106 a leading case representing one view point, 
Rerick orally gave Kern permission to divert the course of a stream 
flowing through the land of both. Kern made the diversion, and built 
a "very good mill, which did a great deal of business" on the banks of 
the stream. It was held that thereafter Rerick could not lawfully restore 
the stream to its former course. In other words, Rerick's recompense 
for his loss of a valuable property would be his pleasure at observing 
Kern's "great deal" of business resulting from his kindness. 

Here again we should observe that the term "executed license" or 
irrevocable license is a misnomer. What we are dealing with is an ease- 
ment, for that is what the licensee gets under the rule in Rerick v. Kern. 
And hence a recent case which followed that was quite correct in granting 
a decree quieting title to an easement in the licensee and in addition 
decreeing an injunction. 107 

Such an interest is undoubtedly of the kind which the Statute 
of Frauds was designed to reach. But the present doctrine is one of 
estoppel or fraud — the licensor is thought to have misled the licensee by 
his permission — and after the licensee has changed his position relying 
thereon, the licensor's mouth is closed. It is well settled that one may 
lose even an interest in land by thus opening his mouth at the wrong 
time — another example of the fact that the Statute of Frauds is designed 

im (1917) 26 Yale Law Journ. 395. In Homey v. Nixon, supra, footnote 71, 
it is claimed that this rule should apply only to common carriers who owe special 
duties to the public. But it seems that the manner of origin of the duty should 
be immaterial. 

105 The Hurst case is followed in Barnswell v. National Amusement Co., Ltd. 
(1915) 21 Brit. Col. 435 (McPhillips, /. A., dissenting), and is cited with approval 
in Allen v. King, supra, footnote 98, and in Said v. Butt, supra, footnote 100. In 
New York the earlier cases seem to have stated the same rule. Cases cited, supra, 
footnote 91. The theatre critic and ticket speculator cases, however, by way of 
dictum, state that the ticket is only a revocable license. Collister v. Hayman, supra, 
footnote 96; People v. Flynn (1907) 189 N. Y. 180, 82 N. E. 169; Woollcott v. 
Shubert, supra, footnote 100. But under Aaron v. Ward, supra, footnote 95 sub- 
stantial damages are recoverable, and the New York rule would seem to be more 
liberal than that generally in vogue in this country. 

1M (Pa. 1826) 14 S. & R. 267. 

m Chamberlin v. Myers (1918) 68 Ind. App. 342, 120 N. E. 600, with recent case 
note in (1919) 28 Yale Law Journ. 606. 
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to prevent, not to protect, fraud. 108 Hence the Statute should here have 
the effect only of making us cautious. We should realize that we are 
in effect recognizing the creation of an easement even if by estoppel. 109 

We may lay out of consideration the cases of definite contracts with 
consideration given. 110 In those cases after the promisee has acted in 
reliance on the promise, we have only an ordinary case of part per- 
formance of a contract for an interest in land, thus "taken out" of the 
Statute. 111 But even here it is necessary that the contract should be 
definite, which would mean that the duration of the privilege must be 
made clear, 112 a requirement which is suggestive as to our present 
problem. 

Now the situation disclosed in Rerick v. Kern has caused a vast 
difference of opinion in the cases. It is thought, however, that no court 
would object to the law as above stated. If there is definite and intentional 
fraud and misleading, the licensor should suffer therefor. But a very 
real question is whether there has been any fraud. 113 The answer to this 
question is likely to turn more on one's emotions than upon logic. We 
either see fraud here or we do not. To the writer it seems difficult to 
see fraud in the ordinary case where the licensor has not set a definite 
period of duration on his permission. 114 Many courts think that he 

108 For examples of estoppel by conduct as distinguished from the well 
known estoppel by deed, see 2 Tiffany, op. cit. 2140 (oral gifts of real estate 
followed by expenditures by the donee, etc.). See also (1917) 26 Yale Law 
Journ. 592; Dean Pound in (1919) 13 Illinois Law Rev. 667, 672. 

1TO In Nichols v. Peck (1898) 70 Conn. 439, where A, who had a right of 
way by prescription over B's land, denied to an intending purchaser of B's 
land that he had a "regular way" over such land, it was held that A was not 
estopped to claim his easement. Cf. Monterosso v. Kent (Conn. 1921) 113 Atl. 922, 
and such rulings as in Colorado Springs Co. v. Wight (1908) 44 Colo. 179, 96 
Pac. 820, that one claiming fraudulent misrepresentation must allege and prove, 
inter alia, the defendant's knowledge of the falsity of his statement and his inten- 
tion that it should be acted upon. See article by Professor Williston in (1911) 
24 Harvard Law Rev. 415, 423. 

110 In Rerick v. Kern, supra, footnote 106, it was stated that by the expenditures 
the license became an agreement on a valuable consideration. See discussion in 1 
Williston, op. cit. § 139, on "promissory" estoppel as a substitute for consideration, 
showing, however, that the weight of authority is opposed to such a doctrine. Re- 
sort is now usually had to the doctrine of estoppel. 2 Tiffany, op. citf. 1211. A con- 
fusion of these theories seems apparent in a note in (19820) 4 Minnesota Law Rev. 
370, which cites Hanson v. Beaulieu (Minn. 1920) 176 N. W. 178 (where a partly 
performed oral contract was enforced), as showing that Minnesota is repudiating its 
former refusal to hold an "executed license irrevocable." No matter what theory is 
adopted, the question still remains as to what is the promise or statement of 
intention. 

111 Cases supra, footnote 74. In Alderman v. New Haven (1908) 81 Conn. 137, 
70 Atl. 626, such a contract is held to be a proper basis to show adverse user, 
ripening into an easement. 

113 Wiseman v. Lucksinger (1881) 84 N. Y. 31. 

113 Thus Pollock, op. cit. 386, has suggested that the American courts have mis- 
takenly thought the only question was one of the Statute of Frauds, citing as the 
English doctrine Ramsden v. Dyson (1866) L. R. 1 H. L. 129. Cf. A. G. of S. 
Nigeria v. Holt [1915] A. C. 599. 

U4 (1911) 11 Columbia Law Rev. 76 accord, criticising Shaw v. Proffitt (1910) 
57 Ore. 192, 109 Pac. 584, 110 Pac. 1092. See also (1919) 33 Harvard Law Rev. 
117; and 2 Tiffany, op. cit. 1213. In Davis v. Tway (1915) 16 Ariz. 566, 147 Pac. 
750, L. R. A. 1915E 604n, the question is said to turn upon the facts in each par- 
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thereby implies that the permission is to continue indefinitely. But as 
an implication of fact this is doubtful, for one does not usually expect 
to relinquish or to acquire an extensive property interest without money 
or its equivalent; and as an implication of law it is lifting oneself by one's 
own boot straps, for any implication of definite duration depends on our 
decision of the question at issue. If we decide one way, there is no defi- 
nite duration; if we decide the other way, there is. In either case the 
parties are conclusively presumed to know the law and govern them- 
selves accordingly. Instead of the picture of a licensor prevented by 
the courts from taking advantage of his own fraud, it is suggested that 
a truer picture is that of the kind, neighborly individual who finds himself 
outwitted, under this rule of law, by a clever land-grabber. It is a rule 
of good sense, sound morality and hence good law that one ought not 
to expect something for nothing. It is to be noticed that here the un- 
gracious neighbor who refuses to yield to the blandishments of anyone 
is the one who best protects his property. Surely the law ought not to 
penalize one for acts of neighborliness. 

Again it may be asked just when the licensor's fraud takes place. 
It cannot be when the permission is given, for it is well settled that it 
may be taken back unless the licensee has made expenditures. 115 The 
fraud seems to be in standing by while the expenditures were made. 
Yet it is for just this that the permission — an -act itself unpenalized — was 
given, and this is what was planned by the parties from the beginning. 
When is it that this expected act of standing by becomes fraudulent and 
misleading? And also how much expenditure must be made by the 
licensee in order to obtain this immunity from revocation ? 116 

Under the view that there is no representation made by the licensor's 
expression of consent, he has no incentive to revoke simply because of 
the expenditures, for as we have seen, the licensee will then have a rea- 
sonable time to remove his property. 117 And it seems that unless the 
licensor has stated that his permission is given to last permanently or for 
a stated time, he should be entitled to extinguish the privilege at any 
time. This seems to be the majority rule, though as there is involved a 
question of fact as to the existence of fraud, the decisions even in a 
single jurisdiction may appear conflicting. 118 

ticular case, and where the license is not shown to be of any definite duration, 
expenditure does not make it irrevocable. 

™ Huff v. McCauley (1866) S3 Pa. 206; Williamson v. Yingling (1883) 93 Ind. 
42. 

119 In Vermont the license lasts during the ordinary life of the erections made 
by the licensee; and nice questions arise as to what is a repair and what is a 
renewal. Phillips v. Cutler (1915) 89 Vt. 233, 95 Atl. 487; Clark v. Gtidden (1887) 
60 Vt. 702, 15 Atl. 358. 

m That a building erected on realty by license of the owner does not become 
part of the realty see King v. Morris (1907) 74 N. J. L. 810, 68 Atl. 162, 14 L. R. A. 
(n. s.) 439n. 

118 Accord, Foot v. New Haven & Northampton Co. (1854) 23 Conn. 214; 
Hodgkins v. Farrington (1889) 150 Mass. 19, 22 N. E. 73; Nowlin Lumber Co. v. 
Wilson (1899) 119 Mich. 406, 78 N. W. 338; Lawrence v. Springer (1892) 49 
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Here as in other license cases the problem is simply to determine 
whether the operative facts create in the licensee only a privilege or, in 
addition to the privilege, rights and other relations on the basis of which 
he is entitled to obtain affirmative relief from the courts. 

Charles E. Clark 
School of Law, 

Yale University 

N. J. Eq. 289, 24 Atl. 933; Crosdale v. Lanigan (1892) 129 N. Y. 604, 29 N. E. 
824; Y eager v. Tuning (1908) 79 Ohio St. 121, 86 N. E. 657; St. Louis National 
Stockyards v. Wiggins Ferry Co. (1884) 112 111. 384; contra, Stoner v. Zucher 
(1906) 148 Cal. 516, 83 Pac. 808; Brantley v. Perry (1904) 120 Ga. 760, 48 S. E. 332; 
Kastner v. Bens (1903) 67 Kan. 486, 73 Pac. 67; Carrollton T. Exch. Co. v. Spicer 
(1917) 177 Ky. 340, 197 S. W. 827; Joseph v. Wild (1896) 146 Ind. 249, 45 N. E. 
467; Risien v. Brown (1889) 73 Tex. 135, 10 S. W. 661. As an example of the 
conflicting views, compare the Illinois case cited, supra, with Girard v. Lehigh 
Stone Co. (1917) 280 111. 479, 117 N. E. 698. Cf. 2 Tiffany, op. cit>. 1209. See 
notes in 49 L. R. A. 497-527; 19 L. R. A. (n. s.) 700; 25 ibid. 727; 39 ibid. 350; 
L. R. A. 1915E 604; 31 Am. St. Rep. 702-715; Ann. Cas. 1913A 74. 



